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SECTION |

INTRODUCTION

In general, the Republic of India’s legal framework is considered
relatively supportive of civil society, and particularly supportive of
philanthropic giving. Indian culture places great emphasis on Daa-

na (giving).

The ancient philosophy of Nishkama Karma - “do good without
the expectation of getting a reward” — continues to profoundly in-
fluence many peoples’ lives. In keeping with this philosophy, Daana
(giving) is widely practiced and can take various forms, including
Vastra Daana (giving clothing), Anna Daana (giving grain), or Shram
Daana (giving voluntary service).

Every individual or household is expected to help the needy and the
suffering in some way. In addition to feeding the hungry and pro-
viding access to clean water for those without, charitable individu-
als and groups have built temples, dharmashalas (shelters for travel-
ers), schools and colleges, and hospitals and clinics providing free
medical services. India also celebrates Daan Utsav (festival of giving)
every year from October 2 to 8, during which people perform acts
of kindness by giving their time, material or money in interesting
ways to cause(s) they support.
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SECTION I

RECENT
DEVELOPMENTS

Companies (Amendment) Act 2019 on CSR
Compliance

The new Companies (Amendment) Act 2019 introduces some measures to strengthen
companies’ compliance with corporate social responsibility (CSR) obligations under
the Indian Companies Act (2013). In particular, Article 21 of the Amendment requires a
company that does not spend the required minimum of 2 percent of its average pre-tax
profits on CSR activities each year to either deposit the remaining funds in escrow with
a bank that has been included in the Second Schedule of the Reserve Bank of India Act
(1934) and spend those funds on CSR-related activities within three years, or transfer
the unspent amount to a fund specified in Schedule VII of the Indian Companies Act

(2013). More details on this amendment are provided below.

As of September 2019, the government has not indicated the date that Article 21 in the
Companies (Amendment) Act 2019 will come into force.

Finance (No. 2) Act 2019

On August 1, 2019, in the Finance (No. 2) Act 2019, the government amended Section
12AA of the Income Tax Act 1961 to allow the Principal Commissioner or Commissioner
of Income Tax to cancel the registration of a charitable trust or institution that has been
found to engage in activities, programs, or projects that are not included in its found-
ing documents (i.e. trust deed or memorandum and articles of association). Deregistra-
tion under Section 12AA impacts an organization’s tax benefits: the organization would
have to pay an annual income tax at the maximum marginal rate of 30 percent, as well
as an annual tax on accreted income, or the amount by which the aggregate fair mar-
ket value of total assets exceeds the total tax liability of the association. The latter rule
poses the greatest significance for trusts and institutions having immovable property.

Finance Minister Proposes Social Stock Exchange

In her speech on the national budget in July 2019, the finance minister stated that “it is
time to take our capital markets closer to the masses and meet various social welfare
objectives related to inclusive growth and financial inclusion.” The minister proposed
creating an electronic fundraising platform, known as a social stock exchange, under
the Securities and Exchange Board of India. The exchange would list social enterprises
and voluntary organizations with a social welfare objective so that they can raise cap-
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ital in a manner similar to that of a mutual fund—that is, by allowing investors to buy
shares in organizations that have been vetted by the exchange.

As of September 2019, the finance minister has not offered details about the exchange.
In particular, it is not clear how a social stock exchange could help raise capital for vol-
untary organizations. Among the few international models of social stock exchanges,
the United Kingdom’s exchange acts like a directory connecting social enterprises with
potential investors, while the Canadian exchange serves as an online platform allowing
even retail investors to invest in funds or companies having social impact.

The voluntary sector in India seems interested in the proposal but fears that it could
benefit only those social enterprises offering business models, thereby excluding tra-
ditional charities. In July 2019, Brookings India released a paper on impact investing
in India that identifies access to debt or equity as a barrier to growth and sustainability
mentioned by 57 percent of respondents in a survey of Indian social enterprises.

Ministry of Home Affairs Warns Against
Cash Withdrawals

Recent guidelines on the Foreign Contribution Regulation Act (FCRA) 2010 published
on the Ministry of Home Affairs’ (MHA) website state that “cash is the most suspicious
area” for CSOs. Noting that cash expenses and withdrawals are limited to INR 2,000
(approximately $29) under the FCRA, the MHA warns against cash payments and the
use of automated teller machines (ATMs) and debit cards by organizations registered
under the FCRA. Although most banks do not issue debit cards for foreign contribution
bank accounts, an organization that has such a card should not, according to the MHA,
use it for cash withdrawals or online payments. According to an MHA circular dated
October 21, 2014, organizations registered under the FCRA or having prior permission
from the Ministry of Home Affairs (FCRA wing) to receive a one-off foreign contribu-
tion from a specific donor' should expend amounts above INR 20,000 (approximately
$290) by cheque or draft only, as cash payments above this amount are likely to attract
more intensive government scrutiny. As of September 2019, this circular has been de-
leted from the MHA website and the warning against cash payments has been quietly
inserted under a new “Don’ts” section. The warning will have the greatest impact on
CSOs working in remote rural areas because remote districts and villages tend to oper-
ate on a cash economy.

1 Organizations can apply for this prior permission by submitting Form FC-3B through an online process.
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Ministry of Home Affairs Issues Public Notice
Requiring Organizations Registered under the
FCRA to Report Changes in Office Bearers and

Key Functionaries

A public notice from the Ministry of Home Affairs (MHA) dated June 7, 2019* requires
all associations registered under the FCRA to submit an online application (Form FC-
6(E)) for the MHA's approval within one month of the date of the notice recording any
additions, deletions, or changes of office bearers and key functionaries since the time of
registration. Failure to do so can result in penal action under FCRA and its rules of 2011.

The June 7 notice has created widespread concern among affected organizations, which
claim that the notice is not aligned with either the letter or spirit of the law, including
the FCRA rules as amended. The law requires that the MHA should be “intimated” if
more than 50% of the board members change from the time a CSO is registered under
FCRA. However, from the Notice and the new online Form, it would appear that the
change must be “approved” by MHA.

Major Amendments in Rules for Charitable
Trusts in Maharashtra State

Significant changes concerning the digitization of records have been introduced with
the Maharashtra state’s Bombay Public Trusts (Second Amendment) Rules 2019. These
rules affect charitable trusts in the Maharashtra state. Rule 19 now requires auditors to
submit additional information about trusts’ income tax returns on a new form, Sched-
ule IX-D. The form requires an auditor to provide a trust’s permanent account number
(PAN), registration number and registration date, filing dates with acknowledgement
numbers for income tax returns for the previous three fiscal years, and the PANs of all
trustees. This information will allow the national income tax commissioner and Ma-
harashtra state charity commissioners to crosscheck information and identify any dis-
crepancies. The auditor must also attest to the genuineness and validity of the trust’s
12AA certificate of registration.

The change to Rule 19 increases the compliance burden on charitable trusts and their
auditors. Due to these changes, many new social enterprises are opting to register as
for-profit companies, LLPs, or trusts in states and territories with no charity commis-
sioner or public trusts act in force.

2 “Public Notice,” Government of India Ministry of Home Affairs Foreigners Division, June 7, 2019, https:/fcraonline.nic.in/
home/PDF_Doc/fc_Notice_07062019.pdf.
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Lokpal Website Launched

Lokpal, the anti-corruption authority representing public interest, launched a new
website (http://lokpal.gov.in) on May 16, 2019. Lokpal was established under the Lok-

pal and Lokayuktas Act 2013 to investigate allegations of corruption against public ser-
vants. Trustees and officers of charitable organizations that receive government grants
of over INR 10 million (approximately $146,000) or foreign funds over INR 1 million
(approximately $14,600) are among those considered “public servants.”

Section 44 of Lokpal and Lokayuktas Act 2013 requires public servants to declare their
assets and liabilities in a prescribed manner. The rules under the Act are still being fi-
nalized. Once the rules are published in the official gazette and the disclosure forms
are finalized, trustees and officers of charitable institutions falling under the definition
of “public servant” under sections 14(1)(f),(g) & (h) of the Lokpal and Lokayuktas Act
2013 will be required to declare their assets to the MHA if their associated institutions
receive foreign contribution in excess of INR 1 million (approximately $14,600) or more
per year, or to the ministry of the central government if the organization receives a
government grant from that ministry in excess of INR 10 million within a fiscal year.

FCRA Now Applicable to Liaison Offices of
International NGOs

Until recently, the establishment of branch offices, liaison offices, project offices, and
other places of business in India by for-profit and nonprofit foreign entities, includ-
ing international NGOs and international donor agencies, was regulated by Section 6(6)
of the Foreign Exchange Management Act (FEMA) 1999. However, on August 31, 2018,
the Reserve Bank of India (RBI)’s Notification No. FEMA 22(R) /RB-2016 of March 31,
2016, was amended to state that NGOs, nonprofit organizations, and agencies and de-
partments of foreign governments seeking to establish liaison offices in India must ob-
tain certificates of registration under FCRA rather than FEMA if they engage partly
or wholly in activities covered by FCRA. Thus, international NGOs and donor agencies
are now required to apply to register with the MHA under FCRA rather than with the
RBI under FEMA. With this amendment, it seems that the MHA has succeeded in mak-
ing the Ministry of Finance withdraw its power to regulate international NGOs and has
turned FCRA into the “umbrella legislation” for all NGOs, international or otherwise,
that receive funds from foreign sources.

The MHA has eyed liaison offices with suspicion for several years, in the belief that
international NGOs from Europe and the United States avoided control under FCRA
by registering as liaison offices. On August 29, 2016, the Economic Times reported that
“The Home Ministry wants Finance Ministry to stop registering NGOs under Foreign
Exchange Management Act (FEMA) so that there’s only one custodian to monitor flow
of foreign funds to these organisations. To make its case, the Home Ministry has drawn
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up a list of 67 NGOs which were found violating the Foreign Contri-
bution Regulation Act (FCRA) but, tried to escape penalty by invok-
ing their FEMA registration.”

International NGOs and donor agencies may continue to register
under the FEMA regime if they make certain declarations, detailed
below.

New Penalties to Compound FCRA

Offences

On June 5, 2018, the Ministry of Home Affairs issued Notification S.O.
2291(E) listing offences that are compoundable (i.e. that can be set-
tled by the involved parties through compromise) after payment of
a fee. The list includes the offence of using more than fifty percent of
foreign contributions to defray administrative expenses. For virtually
every offence except the acceptance of foreign hospitality, for which
the Foreign Contribution Regulation Act imposes a penalty of INR
10,000 (approximately $146), the minimum penalty is INR 100,000
(approximately $14,600). The notice is available at https://mha.gov.in/
sites/default/files/Compoundingnotificationo6062018.pdf.

Online Analytical Tool to Keep an Eye

on the Flow of Foreign Funds

On June 1, 2018, the Ministry of Home Affairs (MHA) launched an
online analytical tool to track the flow of foreign funds. To facilitate
the use of this online tool, FCRA-registered entities will be required
to maintain bank accounts only with banks that have been integrat-
ed with the Public Financial Management System (PFMS), which
feeds data on the entities’ financial activities directly to the online
analytical tool in real-time.? The tool enables the MHA to gather in-
formation on the source, destination, and usage of foreign funds.*

3 Organizations may gain prior permission to maintain a bank account that has not been integrated
with PFMS by submitting Form FC3B to the MHA online.

4 See https:/fcraonline.nic.in/fc_bank_list.aspx for full list of banks integrated with PFMS.
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SECTION Il

RELEVANT LAWS

India maintains a common law system inherited from the British colonial era. Following

Indian independence in 1947, the country adopted its first independent Constitution, which
guarantees numerous fundamental human, political, and civil rights for all Indian citizens.

The Constitution allocates power between the central government and the states, enu-
merating areas delegated to the Union, the states, or both concurrently. Federal (or
Union) laws generally extend throughout India; however, states may pass laws with-
in their own territories on issues delegated to them or shared concurrently with the
Union. Accordingly, there may be variations in the laws from state to state on certain
matters - including those related to NPOs.

Constitutional Framework

Article 19 of the Constitution of India contains the following provisions relevant to
NPOs, philanthropic organizations, and philanthropic giving.

Article 19 - Protection of Certain Rights Regarding Freedom of Speech, etc.[excerpt]

I. All citizens shall have the right:

a. To freedom of speech and expression;

b. To assemble peaceably and without arms;

c. To form associations or unions or co-operative societies;

2. Nothing in sub-clause (a) of clause (1) shall affect the operation of any
existing law, or prevent the State from making any law, in so far as such law
imposes reasonable restrictions on the exercise of the right conferred by
the said sub-clause in the interests of the sovereignty and integrity of In-
dia, the security of the State, friendly relations with Foreign States, public
order, decency or morality, or in relation to contempt of court, defamation
or incitement to an offence.

3. Nothing in sub-clause (b) of the said clause shall affect the operation of
any existing law in so far as it imposes, or prevent the State from making
any law imposing, in the interest of the sovereignty and integrity of India
or public order, reasonable restrictions on the exercise of the right con-
ferred by the said sub-clause.

4. Nothing in sub-clause (c) of the said clause shall affect the operation of
any existing law in so far as it imposes, or prevent the State from making
any law imposing, in the interests of the sovereignty and integrity of India
or public order or morality, reasonable restrictions on the exercise of the
right conferred by the said sub-clause.
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National Laws and Regulations Affecting
Philanthropic Giving

Table 1 lists the national laws and regulations affecting philanthropic giving in India.

TABLE 1. NATIONAL LAWS AND REGULATIONS AFFECTING PHILANTHROPIC GIVING IN INDIA

FRAMEWORK LAWS

Federal law governing trusts. The Law applies in states that do not have

Indian Trusts Act 1882 their own Trusts Act. English
Societies : . .
Registration Act 1860 Federal law governing societies. English

LAWS GOVERNING FUNDING

Foreign Contribution

(acceptance or . : : L . .
retention of gifts or 2012  Federal rules issued following the Foreign Contribution Regulation Act English

presentations) Rules

TAX LAWS

LAWS OF GENERAL APPLICATION
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SECTION IV

ANALYSIS

Organizational Forms for Nonprofit Organizations

Nonprofit organizations (NPOs) usually take one of three legal forms: public charitable
trusts, societies, or Section 8 companies. According to the Central Statistics Office of
India, there are 3.3 million NPOs registered in India, although this number may include
organizations that are no longer active.

PUBLIC CHARITABLE TRUSTS

Three or more trustees may form and govern a public charitable trust. Such a trust may
be established for a number of purposes, including poverty relief, education, medical
relief, the provision of facilities for recreation, or any other objective of general public
utility. Indian public trusts are generally irrevocable.

The laws governing charitable trusts vary from state to state. Most states have their own
Public Trusts Act. Maharashtra State, for example, governs trusts under the Bombay
Public Trusts Act 1950. The same Act is applicable in neighboring Gujarat State, with
some variations. In states that do not have a Trusts Act, the federal Indian Trusts Act of
1882 applies.

SOCIETIES

A society is a nonprofit membership organization formed by seven or more members
for a literary, scientific, or charitable purpose. The definition of “society” and the scope
of its permissible purposes may vary somewhat based on the relevant state law, though
most state laws are based on the federal Societies Registration Act of 1860. Section 20(1)
of the federal Act provides that it applies to: “Charitable societies, the military orphan
funds, ... societies established for the promotion of science, literature, or the fine arts,
for instruction, the diffusion of useful knowledge, the diffusion of political education,
the foundation or maintenance of libraries or reading-rooms for general use among
the members or open to the public, or public museums and galleries of paintings and
other works of Art, collections of natural history, mechanical and philosophical inven-
tions, instruments, or designs.” The differences among state laws may have implica-
tions for NPOs, however. For example, a society registered in Maharashtra or Gujarat is
not required to renew its registration periodically. However, a society registered in the
northeastern states must renew its registration every year.

A society is usually managed by a governing council or a managing committee. Unlike
trusts, societies may be dissolved.

SECTION 8 COMPANIES

A Section 8 company is a nonprofit company that has as its purpose “the promotion
of commerece, art, science, sports, education, research, social welfare, religion, charity,
protection of environment or any such other object.” It must apply any profits or other
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income to the promotion of its objectives and must prohibit the payment of any divi-
dend to its members.

Section 8 companies may be either private or public. A private company is formed by
two or more “members” (who may also serve as directors), while a public company re-
quires seven or more members (who may serve as directors). Private Section 8 com-
panies do not offer stock to the public; their stockholders are typically the company
founders, family members, and/or employees. Private companies also have no duty to
disclose their finances to the public, as public companies do.

Unlike trusts and societies, which are generally subject to state law, nonprofit compa-
nies are governed by the federal Indian Companies Act 2013. Section 8 companies were
previously registered under Section 25 of the Indian Companies Act 1956, and therefore
used to be called Section 25 companies. The new Act came into force on April 1, 2014.

INFORMAL ORGANIZATIONS

An Indian organization is not required to form a legally recognized entity and may in-
stead operate as an informal organization. However, such organizations do not enjoy
tax exemptions, and donors to such organizations do not receive tax deductions on their
donations. Accordingly, informal organizations are outside the scope of this report.

NOTE ON COMPLIANCE WITH THE FOREIGN CONTRIBUTIONS REGULATION ACT (FCRA) 2010

If an organization receives funds from a foreign source for a definite cultural, econom-
ic, educational, religious, or social program, then it must register with the Ministry of
Home Affairs in accordance with the FCRA. Additional requirements for organizations
registered under the FCRA are detailed in the section titled “Compliance under the
FCRA,” below.

Registration of Domestic Nonprofit Organizations

REGISTRATION AUTHORITIES

Public Charitable Trusts: The registration process for trusts varies from state to state.
In states that have their own Trusts Act, a trust can register with the State Charity Com-
missioner. In states where there is no state Trusts Act or Charity Commissioner, the
trustees may register the Deed of Trust with the office of the Registrar of Deeds or As-
surances in accordance with the Indian Registration Act. The key registration docu-
ment is the Deed of Trust. The Deed must specify the name of the trust, the names of its
founders and trustees, the purposes of the trust, and how the trust should be governed.

Societies: Societies register with the state Registrar of Societies. The two key regis-
tration documents are the Memorandum of Association, which contains the society’s
name and objectives, as well as names, addresses, and occupations of its founders; and
the society’s Rules and Regulations.

Section 8 Companies: A nonprofit company may be registered with the Registrar of
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Companies. The key registration documents are the Memoran-
dum of Association and Articles of Association.

The Federal Income Tax authorities govern all three NPO forms
(trust, society, and Section 8 company) for the purpose of tax
exemption and deductions. In order to enjoy certain tax bene-
fits, NPOs must register with the Income Tax Department un-
der certain sections of the Income Tax Act. NPOs must register
under Section 12AA in order to obtain tax exemption, and un-
der Section 80G for donors to the organization to obtain to be
able to give donors tax deductions.

Additionally, the Ministry of Home Affairs regulates all three
NPO forms if they receive foreign contributions. An NPO
seeking to receive funds from a foreign source must apply to
the Ministry under the Foreign Contributions Regulation Act
(FCRA) 2010. Please see the section below titled “Compliance
under the FCRA” for more information.

PERMISSIBLE FOUNDERS

Founding members of all NPOs must be of majority age (above
the age of 18 years). Foreign nationals are not specifically
barred from serving as founders of NPOs. If the NPO seeks for-
eign contributions, however, the organization is less likely to
be approved for registration or prior permission under FCRA
if it has a foreign national as a founding member.

Public Charitable Trusts: At least three founders are required
to form a trust. In addition to being of majority age, a trustee
must be competent to contract, which requires that he or she be
“of sound mind” and “not disqualified from contracting by any
law to which he is subject.”

Societies: At least seven members are required to form a so-
ciety. There are no specific qualifications for the founders of a
society.

Section 8 Companies: Only two members (who may by default
serve as directors) are required to register a private Section 8
company. If the company is public, at least seven members are
required in order to register.

India Philanthropy Law Report

The Federal
Income Tax
authorities
govern all
three NPO
forms for the
purpose of tax
exemption and
deductions. In
order to enjoy
certain tax
benefits, NPOs
must register
with the
Income Tax
Department.

12



ADDITIONAL REGISTRATION REQUIREMENTS

All NPOs are required to have a physical address. This may be the home or business ad-
dress of a founder or member of the organization, or a rented premise.

NPO registration fees are very reasonable and range from 500 Rupees (approximately
$8) for trusts and societies, to 1,000 Rupees (approximately $15) for nonprofit compa-
nies. NPOs often hire lawyers and accountants, who may be considerably more expen-
sive, to assist in the registration process.

Trusts are required to have an initial capital holding of only 500 Rupees (approximately
$8). Societies and nonprofit companies are not required to have initial capital.
PERMISSIBLE PURPOSES

An NPO’s stated objectives must fall within the relevant definition as described above
for each form, for the purpose of registration and carrying out activities.

For the purpose of charitable tax exemptions and tax deductions for donors, an NPO
must pursue a “charitable purpose” according to the definition provided by the Income
Tax Act 1961. Section 2(15) of the Act 1961 states that “charitable purpose” includes:

+ Relief of the poor

+ Education and yoga

« Medical relief

« Preservation of the environment (including watersheds, forests and wildlife)
« Preservation of monuments or places or objects of artistic or historic interest
« The advancement of any other object of general public utility.

Amendments made under the Finance Acts of 2008, 2010, 2011, and 2015 have affected
all organizations falling under the sixth category, primarily limiting the permissible
scope of economic activity that an NPO may carry out without losing its tax exempt
status.

IMPLEMENTATION

It takes approximately three to four months to register a trust, society, or Section 8
company in certain states. In practice, an education or health-related organizations
may face fewer obstacles during the registration process and complete the process more
quickly than an advocacy organization or one conducting seemingly commercial activ-
ities.

The Income Tax Department may require an additional three to six months to grant
an NPO tax exempt status and process donors’ tax deductions. Finally, the Ministry of

Home Affairs could take three to six months to process applications submitted under
FCRA for an NPO to receive foreign contributions.

India Philanthropy Law Report
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Registration of Foreign Nonprofit
Organizations

To establish either a branch office, liaison office, project office,
or other place of business in India, a foreign entity (including
foreign NPOs, international NPOs, and international donor
agencies) must register with the Reserve Bank of India (RBI)
under the Foreign Exchange Management Act (FEMA) 1999.
However, recent amendments to FEMA under RBI Notifica-
tion No. FEMA 22(R)/RB-20-2016 require a foreign NPO that
receives a foreign contribution for a definite cultural, econom-
ic, educational, religious, or social program to register with the
Ministry of Home Affairs in accordance with the FCRA. Please
see the section below titled “Compliance under the FCRA” for
more information on how to register under the FCRA.

Under FEMA, in addition to submitting Form FNC, a foreign
NPO must submit a form to the RBI containing the name of
the applicant NPO; date and place of incorporation or registra-
tion; contact information; details on the organization’s finan-
cial holdings; a brief description of its activities; and details
as to the location and proposed activities of the organization’s
branch or liaison office. Unlike branch offices, which may carry
out independent activities, a liaison office may only undertake
the activities of a liaison; it generally only functions as a chan-
nel of communication between the organization’s home office
abroad and parties in India, and is not allowed to undertake
any business activity or earn any income in India.

A foreign NPO must also provide details as to what activities
it already carries out elsewhere and where they take place. It
must additionally attach copies of its articles of association,
by-laws, an audited balance sheet, and a report from the orga-
nization’s bank in its home country stating that the organiza-
tion is in good standing with a sound financial record over the
previous three years. After the 2016 RBI Notification, interna-
tional NGOs and donor agencies must now make a declaration
in amended Form FNC (Annex C) that they will not undertake
activities covered by the FCRA, and that they understand that
any misrepresentation or false information presented by the
NGO or donor agencywill render void an approval from FEMA.
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The RBI considers such applications in coordination with the Finance Ministry. If per-
mission for a foreign NPO to establish a branch or liaison office is granted, the initial
permission lasts for three years, after which the NPO must apply for an extension. Li-
aison and branch offices of foreign NPOs must file Annual Activity Certificates and au-
dited balance sheets showing that they have carried out only those activities permitted
by the RBI.

If, instead of operating a branch or liaison office, the foreign NPO decides to register
as a trust, society, or Section 8 company in India, all the relevant laws applicable to an
Indian trust, society, or Section 8 company would apply. A foreign NPO must operate
in India within the scope of the definition provided for each of the three legal forms by
the relevant federal or state law. A foreign NPO desiring to enjoy charitable tax benefits
and raise funds in India or through foreign sources other than its parent organization
must apply for tax exemption and deduction under the Income Tax Act. It must also
seek prior permission or registration from the MHA under the FCRA if it wishes to re-
ceive foreign contributions.

Nonprofit Organization Activities

POLITICAL ACTIVITIES

NPOs in India may not engage in political campaign activities nor undertake a range
of advocacy activities related to legislative processes. They are not, however, specifi-
cally prohibited from communicating with legislators, other government officials, or
the media, or encouraging their constituents to do so. Indian NPOs may also lobby for
non-political causes, provided that such activity promotes the “general public utility”
and is incidental to the attainment of the charity’s objectives. Societies, moreover, may
have as their primary objective the dissemination of political education, according to
the Societies Registration Act 1860. Although the laws governing the three NPO forms
do not clearly define what makes an NPQO’s activities “political,” courts in India have
held that an institution or trust whose dominant object is political in character cannot
be said to have been established for charitable purposes.

ECONOMIC ACTIVITIES

There are no restrictions on an organization’s incidental business, commercial, or eco-
nomic activities for any of the three legal forms of NPO, provided that the NPO is es-
tablished for and primarily carries out activities for the relief of poverty or distress,
education, or medical relief. An NPO must maintain separate books of account for the
business, commercial, or economic activities, and any profits received must be applied
fully towards charitable objectives. As described further below, however, an organization
that has as its purpose the advancement of an “object of general public utility” may not
generate business income in excess of 20 percent of its total income from donations and
grants. If the above conditions are not satisfied, the NPO will lose its income tax exemp-
tion and its income will be liable to taxation at the maximum marginal rate (30 percent).
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PROHIBITION ON DISTRIBUTION OF INCOME OR ASSETS/PRIVATE INUREMENT

Public charitable trusts must benefit a large class of beneficiaries and must be for
the public benefit. Moreover, trustees of public charitable trusts may not engage in
self-dealing.

The Societies Registration Act does not prohibit the inurement of any earnings of the

society to any private shareholder or individual.

The Indian Companies Act (2013) provides in Article 8 that a limited, nonprofit com-
pany must direct any profits towards the realization of the company’s objectives and
prohibits the payment of any dividend to its members.

In all cases, the Income Tax Act specifically provides that a nonprofit entity will lose its
tax exempt status if the author, founder, or any trustee or his/her relative derives any
personal benefit. The Income Tax Act further provides that any remuneration paid to
a Board Member “must not be in excess of what may be reasonably paid for such ser-
vices.”

Whether an individual may have a proprietary interest in a nonprofit entity relates to
the issue of inurement. For a public charitable trust, the trustees hold trust assets on
the trust’s behalf. Thus, although trustees have legal title to the trust’s assets, they hold
these assets for the beneficiaries of the trust, not for themselves. Members of the man-
aging committee or governing council of a society or Section 8 company hold the assets
of a society or Section 8 company (Societies Registration Act Section 5).

REPORTING

Every NPO registered in India is required to keep proper financial records and have
them audited annually. They must file returns separately with each of the state and
federal registering authorities, such as the Charity Commissioner, Income Tax Depart-
ment, and Ministry of Home Affairs. NPOs do not have to regularly report to the gov-
ernment on their activities, though this is often required by donors.

An NPO is permitted to provide grants to individuals or institutions in any amount or
proportion, at the discretion of the NPO’s governing body, in order to further its ob-
jects. However, members of the governing body themselves and their families are not
allowed to gain any personal benefit from such a grant, according to the Income Tax Act.

Finally, Section 44 of Lokpal and Lokayuktas Act 2013 requires public servants to de-
clare their assets and liabilities in a prescribed manner. The rules under the Act are
still being finalized. Once the rules are published in the official gazette and the disclo-
sure forms are finalized, trustees and officers of charitable institutions falling under
the definition of “public servant” under sections 14(1)(f),(g) & (h) of the Lokpal and Lo-
kayuktas Act 2013 will be required to declare their assets to the MHA if their associat-

5 Income Tax Act, §§ 13(2)(c) and 13(3)(cc) (1961).
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ed institutions receive foreign contributions in excess of INR
I million (approximately $14,600) or more per year, or to the
relevant ministry if the organization receives a government
grant from that ministry in excess of INR 10 million ($146,000)
within one fiscal year.

Beyond financial reporting requirements, NPOs are generally
not under direct supervision of or obligation to any govern-
ment authorities. NPOs are generally independent with regard
to their internal governance, as well. The government has the
right to regulate but not control the internal affairs of an NPO.
Fines and penalties may be imposed for certain irregularities
such as not filing audit returns in time. For instance, the law
provides that an NPO that submits its financial returns late
will be penalized with a fine ranging from 10,000 Rupees (ap-
proximately $150) to 50,000 Rupees (approximately $740), or a
percentage share of its income — whichever amount is higher.
NPOs may also be subject to random financial or tax assess-
ments by the regulatory authorities, at their discretion.

CORPORATE SOCIAL RESPONSIBILITY OBLIGATIONS

The Government of India introduced the Companies (Amend-
ment) Act 2019 to strengthen companies’ compliance with
corporate social responsibility (CSR) obligations (Companies
(Amendment) Act 2019 Article 21).

Previously, under the Indian Companies Act (2013), every com-
pany with a net worth of INR 500 billion (approximately $73
million) or more, an annual turnover of INR 10 billion (approx-
imately $146 million) or more, or an annual net profit of INR
50 million (approximately $730,000) or more was supposed to
spend in each fiscal year at least 2 percent of its average pre-tax
profits over the previous three fiscal years on CSR activities. If
the company was unable to spend the full 2 percent, it was re-
quired to provide an explanation in its annual report, but there
was no legal requirement to spend the remaining amount on
CSR activities.

Under the Companies (Amendment) Bill 2019, companies
meeting the net worth, annual turnover, or annual net profit
criteria must now spend in each fiscal year the full 2 percent of
their average profits over three years on CSR-related activities.
If a company fails to spend the full amount, it may carry for-
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ward the unspent amount to the following fiscal year to spend on an ongoing project or
projects spread out over a period of more than a year. The company must transfer the
funds to a special account designated for that purpose in a bank included in the Second
Schedule of the Reserve Bank of India Act (1934) within thirty days of the end of the
fiscal year, and then spend the funds on CSR-related activities within three years of
the date of transfer. If the company fails to spend the funds within three years, it must
transfer the unspent amount to a fund specified in Schedule VII of the Indian Compa-
nies Act (2013) within thirty days of the end of the third fiscal year.

If the company has no ongoing project, it must, within six months of the end of the fis-
cal year, transfer the unspent amount to a fund specified in Schedule VII of the Indian
Companies Act 2013, such as the Prime Minister’s National Relief Fund or a fund set up
by the central government for the socio-economic development, relief, and welfare of
“scheduled castes” and “scheduled tribes,” or other marginalized groups.

As of September 2019, the government had not indicated the date on which the pro-
vision concerning CSR under the Companies (Amendment) Bill (2019) will come into
force. Several other amendments under the Bill have come into force.

REGISTRATION OF FINANCIAL DOCUMENTS AND CERTIFICATES

Effective February 1, 2019, the Institute of Chartered Accountants of India (ICAI) re-
quires practicing member-chartered accountants to register all certified financial doc-
uments and certificates with unique eighteen-digit document identification numbers
(UDINSs) generated on the ICAI website.

The ICAI introduced UDINs to curb malpractice after observing that financial docu-
ments and certificates are often attested by persons misrepresenting themselves as or
forging the signatures of member-chartered accountants. UDINs will allow funding
agencies to verify the authenticity of auditors’ utilization certificates.

Among the documents listed by ICAI as requiring UDINs are certificates of fund or
grant utilization for charitable trusts and institutions, NGOs, statutory authorities, and
documents issued in compliance with FEMA, FCRA, and other laws. While chartered
accountants rather than NGOs are responsible for generating and citing UDINs on at-
tested certificates, NGOs should ask their auditors to quote UDINs on all utilization
certificates. It is expected that over time funding agencies will not accept utilization
certificates that do not have UDINS.

Termination, Dissolution and Sanctions

Indian public charitable trusts are generally irrevocable. If a trust becomes inactive due
to the negligence of its trustees, the Charity Commissioner may take steps to revive

6 “Scheduled caste” and “scheduled tribe” are terms recognized in the Constitution of India, and refer to officially designated
groups of historically disadvantaged peoples in India.
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the trust. Furthermore, if it becomes too difficult to carry out the trust’s objectives, the
doctrine of cy pres, meaning “as near as possible,” may be applied to change the ob-
jectives of the trust. Under certain circumstances, such as if a trust pursues objectives
found to be against state interest or sovereignty, a trust can also be officially declared as
inoperative, defunct or moribund. This is a rare occurrence, however. Finally, to ensure
that a charitable trust or institution does not deviate from its objectives, Section 12AA
of the Income Tax Act 1961, which grants tax exemptions to trusts and institutions, was
amended in 2018 to allow the Principal Commissioner or Commissioner of Income Tax
to cancel the registration of a charitable trust or institution that has engaged in activ-
ities not listed in its founding documents. Under the Finance (No. 2) Act 2019, which
amends the Income Tax Act 1961, the decision to cancel the registration of a charitable
trust or institution must be issued in writing and the affected trust or institution must
be afforded a reasonable opportunity to respond.

The government may also unilaterally dissolve a society or Section 8 company if it
deems the organization’s activities “against national interests or the sovereignty or in-
tegrity of India.” Upon dissolution and after settlement of all debts and liabilities, any
remaining funds and property must be given or transferred to some other society or
Section 8 company, preferably one with similar objectives, as determined at the time of
the NPO’s founding and designated in the NPO’s founding documents. The remaining
funds and property of the society or company may not be distributed among the mem-
bers.

A society or Section 8 company may be voluntarily dissolved if the objectives for which
it was registered are achieved or are no longer relevant or if the governing body is no
longer interested in continuing the organization.

Regarding sanctions, as noted above, NPOs face penalties for the failure to submit their
financial reports in a timely manner.

Charitable or Public Benefit Status

In order to obtain charitable status and therefore be eligible for tax exemption and de-
ductible donations under the Income Tax Act (see section on Tax Law), an NPO must
have religious or charitable purposes according to the definition provided by the In-
come Tax Act 1961. Section 2(15) of the Act states that “charitable purpose” includes:

« Poverty relief;

« Education and yoga;

« Medical relief;

« Preservation of the environment;

+ Preservation of monuments or places or objects of artistic or historic interest; or
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« “The advancement of any other object of general public utility.” An NPO pro-
viding advisory services to other NPOs and social enterprises, for instance,
could fit within this category.

With its tax benefits, charitable status enables NPOs to more effectively raise donations
and receive grants from individual donors, companies, governments, and foreign orga-
nizations.

Beyond annual audits and filing of their returns, charitable NPOs are subject to few
additional duties in order to maintain their tax exempt status.

Local and Cross-Border Funding

LOCAL FUNDING

As long as an NPO is registered, it may generally seek and receive funds from local
sources to further its charitable purposes without any legal constraints. An NPO may
mobilize local funds in any lawful manner, including by way of soliciting donations and
grants or sponsorships or organizing public fundraising events. NPOs are obligated to
issue receipts and keep proper records of such funds.

Donors in India who seek to support either domestic or foreign NPOs must ensure that
the NPO is registered. If they wish to receive a deduction, they should ensure that the
NPO has also registered with the Income Tax Department and can provide an 80G cer-
tificate. A tax exempt donor organization in India must also ensure that any organiza-
tion it supports has the same or similar purposes. For instance, a domestic foundation
that supports education and health care may lose its tax exemption if it provides sup-
port to an NPO that does not have one or both of these issues as its purpose.

On April 18, 2017, an amendment to the Maharashtra Public Trust Act, 1950 was passed
to require unregistered organizations and individuals to receive permission from the
Assistant or Deputy Charity Commissioner to seek donations. The amendment requires
that all such donations and other transactions by unregistered bodies and individuals
be audited by the Charity Commissioner.

CROSS-BORDER FUNDING

Under the FCRA, all NPOs in India that wish to accept multiple foreign contributions
must:

« Register with the Central Government;
« Agree to accept contributions through designated banks; and

« Maintain separate books of accounts with regard to all receipts and dis-
bursements of funds.

Beyond the constraints on an Indian NPO’s acceptance of foreign funds, NPOs are gen-
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erally not subject to limitations with regard to contact or affiliation with foreign orga-
nizations or persons. Indian NPOs are not permitted to operate internationally, howev-
er. The Income Tax Law requires that the funds of an Indian NPO be used exclusively in
India. If an NPO seeks to apply funds towards activities outside of India, it must first
obtain approval from the Central Board of Direct Taxes.

Compliance under the FCRA

As noted above, all organizations that receive funding from a foreign source must act
in accordance with the Foreign Contributions Regulations Act (FCRA) 2010. Under the
FCRA, foreign contributions include currency, securities, and articles. Funds collected
by an Indian citizen in a foreign country on behalf of an NPO registered in India are
considered foreign contributions. Moreover, even funds received in India, in Indian
currency, are considered foreign contributions if they are from a foreign source. Con-
tributions from an expatriate Indian are not considered “foreign contributions” unless
the individual has become a citizen of a foreign country. Commercial receipts are not
considered foreign donations. In other words, NPOs may receive consultancy or other
commercial receipts from foreign sources without FCRA registration and FCRA-regis-
tered NPOs may deposit commercial receipts in their domestic, non-FCRA-designated
bank accounts, and such receipts are not required to be reported to the FCRA depart-
ment.

REGISTRATION

The FCRA requires all organizations falling within its scope to register with the Minis-
try of Home Affairs (MHA). The organization may either apply for a one-time prior per-
mission to receive funds from a single foreign source, or it may register for a five-year
permit to receive unlimited foreign contributions from several foreign sources.

To register with the MHA, an organization must submit an online application form
(Form FC-3A) on the MHA's online portal. The Intelligence Department has a role in re-
viewing applications, however, and may delay the process if it has additional inquiries
about an NPO applicant. FCRA registration must be renewed every five years.

To register under the FCRA, an organization must already be registered under an exist-
ing statute as a trust, society, or company, and have been in existence for at least three
years, undertaken reasonable activities, and have spent at least INR 1,000,000 in ag-
gregate over the last 3 years in furtherance of its charitable activities, excluding admin-
istrative costs.’

RESTRICTIONS ON POLITICAL ACTIVITIES

The FCRA bars NPOs that are deemed to be of a “political nature” from receiving for-
eign contributions. The Act does not specifically define “political nature,” but sets forth
a process by which the central government makes such a determination based on the

7 Section 12 of the FCRA and Rule 9 of the Foreign Contribution Regulation Rules 2011 outline the registration process.
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organization’s activities, ideology, program, or its association
with the activities of a political party. The Foreign Contribu-
tion Rules 2011 clarify that an organization can be designated
to be of “political nature” on one of many grounds, including:

An organization having avowed political objectives
in its Memorandum of Association or bylaws;

A trade union whose objectives include activities for
promoting political goals;

A voluntary action group with objectives of a politi-
cal nature or which participates in political activities;

A front or mass organization such as a students’
union, workers’ union, or women’s wing of a politi-
cal party; or

An organization of farmers, workers, students, or
youth whose objectives, as stated in the Memoran-
dum of Association, or activities gathered through
other material evidence, include advancing the po-
litical interests of political parties.

In practice, this often means that an NPO aligned with an op-
positional party or endorsing an ideology in opposition to the
government may be more likely to be deemed “political” and
precluded from receiving foreign funds in accordance with the
FCRA. The government must notify an organization of this
determination and its basis in writing, and the NPO has thirty
days to respond.

RESTRICTIONS ON RE-GRANTING

FCRA guidelines prohibit FCRA-registered NPOs from
re-granting funds received from a foreign source from its FCRA
account to another organization, unless that organization also
has clearance from the Home Ministry to receive funds from a
foreign source.

RESTRICTIONS ON ADMINISTRATIVE EXPENSES

The FCRA prohibits organizations receiving foreign funds
from using more than 50 percent of a foreign contribution to
pay administrative expenditures. An “Administrative Expendi-
ture” includes:

Remuneration and other expenditures for board
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members and trustees;
« Remuneration and other expenditures for persons managing an NPO’s activity;
«  Office expenses;
+ Costs of accounting and administration;

- Expenses towards running and maintenance of vehicles (unless used for
program-related activities);

« Costs of writing and filing reports;
« Legal and professional charges; and
+ Rent and repairs to premises.
The following expenditures are not considered administrative in nature:

- Salaries of personnel engaged in training or in collection or analysis of field
data for an association primarily engaged in research or training; and

« Expenses related to activities, such as salaries to hospital doctors, salaries to
school teachers, etc.

REPORTING OBLIGATIONS

The Foreign Contribution Amendment Rules 2015 increased reporting requirements
for organizations registered under the FCRA. For example, these organizations must
now post details about the foreign contributions they have received on their websites,
or a website provided by the MHA, every quarter. Banks must also inform the MHA
within 48 hours if a foreign contribution is credited to an NPO’s bank account.

In a notice issued on June 7, 2019, the MHA mandated that NPOs registered under the
FCRA must submit Form FC-6(E) to report any additions, deletions, or changes to office
bearers and key functionaries since the time of registration. Failure to do so can result
in penalties under the FCRA. In the June 7 notice, the MHA asserts that some organi-
zations have made changes to these positions “without approval from the MHA and
without updating this data on a real-time basis through the online application meant
for a change of these details.” However, the FCRA and its 2011 rules do not actually stip-
ulate that MHA “approval” and updating “on a real-time basis” are required. The rules
and Form FC-6 state only that submitting such updates is mandated if there is change
in more than fifty percent of an organization’s original key members.

SANCTIONS

NPOs face a variety of potential penalties for violations of FCRA, as well. For example,
if an NPO accepts and deposits a foreign contribution without registering under the
FCRA or having obtained prior approval to do so, the organization is barred from using
the contribution and must pay a fine. An FCRA-registered NPO, meanwhile, may have
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its registration revoked, if it accepts a foreign contribution likely to affect prejudicially:
« The sovereignty and integrity of India;
« The security, strategic, scientific or economic interest of the State;
+ The public interest;
« Freedom or fairness of election to any legislature;
+ Friendly relation with any foreign State;

- Harmony between religious, racial, social, linguistic, regional groups, castes
or communities.

FCRA registration may also be revoked if the accepted contribution is deemed to “lead
to incitement of an offense,” or “endanger the life or physical safety of any person.”
These sanctions apply regardless of the NPO’s legal form.

MHA'S WATCHLIST

The MHA maintains a watchlist of donors that support programs that it considers un-
desirable. Organizations will need to obtain prior permission from the MHA to receive
funds from donors on the watchlist. As of September 2019, the list has a total of 22 do-
nors, including Amnesty International UK, the Open Society Foundation, and the Na-
tional Endowment for Democracy, among other major organizations.

Tax Law

The federal Income Tax Act 1961 governs tax exemption of nonprofit entities. The Act
provides that organizations may qualify for tax exempt status if the following condi-
tions are met:

« The organization must be organized for religious or charitable purposes;

« The organization must spend 85 percent of its income in any financial year
(April 1 to March 31) on the objectives of the organization. The organization
has twelve months following the end of the financial year to comply with
this requirement. Surplus income may be accumulated for specific projects
or a capital purpose for a period ranging from one to five years;

The funds of the organization must be deposited as specified in Section 11(5)
of the Income Tax Act;

« No part of the income or property of the organization may be used or ap-
plied directly or indirectly for the benefit of the founder, trustee, relatives of
the founder or trustee or a person who has contributed in excess of 50,000
Rupees (approximately $740) to the organization in a financial year;
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« The organization must file its annual income returns in a timely manner;

« The organization’s income must be applied or accumulated in India. How-
ever, trust income may be applied outside India to promote international
causes in which India has an interest (such as disaster relief, or a cultural
exchange), without being subject to income tax; and

« The organization must keep a basic record (name, address and telephone
number) of all donors. According to Section 115BBC, introduced with the
Finance Act (2006), all anonymous donations to charitable organizations
are taxable at the maximum marginal rate of 3 percent. Finance Act No. 2
(2009), however, carves out the following exception: Anonymous donations
aggregating up to 5 percent of the total income of the organization or a sum
of 100,000 Rupees (approximately $1,500), whichever is higher, will not be
taxed. Additionally, religious organizations including, temples, churches,
and mosques, are exempt from the provisions of this section.

As noted above, nonreligious NPOs must also meet the Income Tax Act’s definition of
“charitable purpose”: poverty relief; education and yoga; medical relief; preservation of
the environment; preservation of monuments or places or objects of artistic or historic
interest; and a broad category for organizations seeking “the advancement of any other
object of general public utility.” An amendment to these provisions in 2015 placed new
limits on the final category, primarily limiting the permissible scope of economic activ-
ity an NPO may carry out without losing its tax exempt status. The amendment provides
that if an organization conducts even limited business activity totaling less than 2.5
million Rupees (approximately $37,000), it will not be eligible for a charitable purpose
tax exemption unless (a) the business activity is undertaken in the course of advancing
an objective of general public utility; and (b) the aggregate receipts from the business
activity during the previous fiscal year do not exceed 20 percent of the organization’s
total receipts for that year.

In order to obtain tax exempt status, an eligible NPO must file form 10G with the In-
come Tax Department. The form requires extensive details about the organization’s ac-
tivities, modes of funding, any business or trade activities it undertakes, and a guaran-
tee that no income or property is being used to benefit any person associated with the
organization. If successful, the organization receives an 80G tax deduction certificate,
which it may provide to prospective donors. In general, the process of applying for tax
exempt status is relatively clear and straightforward.

Foreign NPOs that have established and registered a separate legal entity in India (as
opposed to a branch or liaison office) may likewise apply for tax exemption.

The Income Tax Act permits donors to deduct contributions to trusts, societies, and
Section 8 companies that have been granted charitable status, as well as institutions
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specifically listed in Section 80G of the Act. Donors are enti-
tled to a 100 percent deduction for donations to organizations
specifically listed in Section 80G, which includes many govern-
ment-related institutions, such as: the Prime Minister’s Na-
tional Relief Fund; the Prime Minister’'s Armenia Earthquake
Relief Fund; the Africa (Public Contributions - India) Fund;
and the National Foundation for Communal Harmony.

Donors may deduct 50 percent of their contributions to enti-
ties not specifically enumerated in Section 80G, provided the
following conditions are met:

The institution or fund was created for charitable
purposes in India;

The institution or fund has registered as tax exempt
under Section 12AA of the Income Tax Act;

The institution’s governing documents do not per-
mit the use of income or assets for any purpose oth-
er than a charitable purpose;

The institution or fund is not designed to be for the
benefit of any particular religious community or
caste; and

The institution or fund maintains regular accounts
of its receipts and expenditures.

In addition, total deductions may not exceed 10 percent of the
donor’s total gross income. Further, in order to qualify for a tax
deduction, any donation in excess of 10,000 Rupees (approxi-
mately $148) cannot be made by cash.

Companies may also claim the standard 50 percent deduction
for charitable donations made to qualifying NPOs, for instance
through their corporate social responsibility programs. Phil-
anthropicindividuals and groups are not limited in the amount
they may contribute or designate to a charity, by India’s inheri-
tance law or other law.

An amendment?® to the Finance Act 2016 establishes that “ac-
creted income” of a trust or institution registered under Sec-

8 The amendment adds Sections 115TD, 115TE, and 115TF in Chapter XII-EB.
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tion 12AA°would be taxed at the maximum marginal rate (30 percent) under prescribed
circumstances. For the purposes of the Act, “accreted income” is the difference between
the fair market value of the assets and the liabilities of the trust or institution. Trusts
and institutions will be subject to the tax on accreted income under the following cir-
cumstances:

« If the trust or institution gets converted into any form which is not eligi-
ble for exemption under Section 12AA (e.g., the nonprofit is converted into a
for-profit form);

 If the trust or institution is merged with any entity ineligible under Section
12AA (e.g., the nonprofit merges with a for-profit company);

« If the trust or institution, in the case of dissolution, fails to transfer its assets
to exempt entities under Section 12AA and Section 10(23C)(iv), (v), (vi), and
(via) (e.g., the residuary funds are given to a for-profit entity after dissolution).

The tax on accreted income is to be paid in addition to the income tax on the total in-
come of the trust or institution. The Finance (No. 2) Act 2019 amended Section 12AA
of the Income Tax Act 1961 to allow the Principal Commissioner or Commissioner of
Income Tax to deregister a charitable trust or institution under certain circumstances;
once deregistered, the organization is taxed at the maximum marginal rate of 30 per-
cent on the trust’s income from the assessment year, and also on accreted income.

On March 31, 2017, the Finance Act, 2017 received the assent of the President of India,
after modifications by both Houses of Parliament were approved. The law came into ef-
fect on April 1, 2017. The Act prohibits charitable organizations from contributing funds
to another charitable organization as a corpus donation or grant; limits cash transac-
tions and empowers the income tax authority to enter any place where charitable ac-
tivities are carried out to inspect an organization’s books, verify cash, stock, or valuable
articles; or collect any other relevant information.

In September 2016, the Goods & Services Tax (GST) received assent from India’s Pres-
ident; the GST became effective in April 2017. The GST addresses concerns regarding
differences in taxation at the central and state levels. Previously, different states had
different tax rates; the GST institutes a uniform tax rate. Conceptually, GST is similar to
VAT, meaning that tax will be applied only on the value added at each point in the supply
chain. The GST subsumes ten indirect taxes. The benefits of simplified compliance and a
uniform process across India promised by the GST are likely to contribute significantly
to the ease of doing business. Once governed by separate laws, taxes like the service tax
and the VAT are now governed under a single piece of legislation. A GST Council has
been formed to determine the tax rates. Central GST (CGST), State GST (SGST), and In-
tegrated GST (IGST) laws are also in place to implement the new taxation scheme.

9 Section 12AA sets forth a tax exemption for NPOs under the Income Tax Act.
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EXCEPTIONS

Donations to institutions or funds “for the benefit of any particular religious commu-
nity or caste” are not tax deductible. An NPO created exclusively for the benefit of a par-
ticular religious community or caste may, however, create a separate fund for the ben-
efit of certain marginalized groups, including women and children, and certain castes
and tribes. Donations to these funds may qualify for deduction under Section 80G, even
though the organization may be for the exclusive benefit of only a particular religious
community or caste. The organization must maintain a separate account of the monies
received and disbursed through such a fund.

In-kind donations are also not tax deductible under Section 80G.

Receipts issued to donors by NPOs must bear the number and date of the 80G certifi-
cate and indicate the period for which the certificate is valid. Previously, approval under
Section 80G could be for one or more assessment years, not to exceed five. However, the
Finance Act 2009, effective January 10, 2009, eliminated the need for organizations to
become frequently recertified. Since that time, an organization need not renew its 80G
certificate unless it was specifically revoked.
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SECTION V

NEWS AND EVENTS

Centre for Advancement of Philanthropy's Blog

http://capnewsviews.blogspot.in

Centre for Advancement of Philanthropy’s Facebook Page
https://www.facebook.com/groups/1375486656025942

“List of Applications Closed,” Ministry of Home Affairs, Government of India
https://fcraonline.nic.in/home/PDF_Doc/FCRA_Cases_02112016.pdf

“MCA proposing ‘Enforcement’ & ‘Prosecution’ to ensure CSR
compliance,” The CAP Blog, June 4, 2018

https://capnewsviews.blogspot.com/2018/06/mca-proposing-enforcement-prosecution.html

Ministry of Home Affair's Foreign Contribution Regulation Act
Dashboard

https://fcraonline.nic.in/fc_dashboard.aspx

“Public Notice,” Ministry of Home Affairs, Government of India, June 7, 2019
https://fcraonline.nic.in/home/PDF_Doc/fc_Notice_07062019.pdf
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This Philanthropy Law Report is made possible by the generous support of the Bill &
Melinda Gates Foundation. The Report was prepared by the International Center for
Not-for-Profit Law in partnership with Noshir H. Dadrawala, CEO of the Centre for
Advancement of Philanthropy, and issued in March 2017. It was updated again to re-
flect changes as of December 2017 and September 2019. The views expressed herein are
those of the authors and do not necessarily reflect the views of the Bill & Melinda Gates
Foundation. The information in this report reflects the authors’ understanding of laws
and regulations currently in effect in India, as well as best international practice, and
does not constitute a legal opinion or advice.
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